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IN THE HIGH COURT OF SOUTH AFRICA

. asaaiaan % govtam

{GAUTENG DIVISION, PRETORIA}

CASE NUMBER: 60970/17

LA St M

In ihe matiier hebween:

HELEN SUZMAN FOUNDATION irsi Applicant
FREEDOM UNDER LAW NPC Second Anplican!
and

THic PRESIDENT OF THE REPUBLIC

OF SOUTH AFRICA First Respondent
SHAUN ABRAHAMS Second Raspondani
DR JP PRETORIUS SC Third Respondent
SIBONGILE MZINYATHI Fourih Respondent
THE MATIORAL PROSECUTIMNG AUTHORITY Fifth Respondent

FIRST RESPONDENT’S ANSWERING AFFIDAVIT

A S B L ———

, the undersigned,

JACOB GEDLEYIHLEKISA ZUMA

do haraby make oath and siaie thai:
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| am the President of the Republic of South Africa duly apneinied in
erms of secltion 86 read wilh ssciion 87 of the Consiiiution of the
Renublic of South Africa, 1888 (“ihe Constitution”). 1 am the first

raspondent in this spplication.

The facis coniained heisin fall within my personal knowledge, uiless
the coniext incicaias otherwise, and are, to the best of iy kiowledge

and belief, both true and coirect.

| have read the founding and the supplementary affidavits supporting

the application.

| have noiiced thal mosi of tha issuas thal the applicant raises in
resnaci of my alleged conduct or omission, are of & legal nature.
Accordingly, where | make submissions of a legal nature, | do so on

the advice of ray legal representatives.

Having lost ine urgent appiication launcied on the sarne grounds &s
this review, the applicanis initizted these procesedings in the normal
causs. As ! will demonetrate laler, this raview application is also ill-
conceived as it shows a lack of undersianding of ihe relevant
legislaiion on ihe basis of which | can insfiiuiz an enguiry under
seciion 12 (8) (&) of the Nalional Presacuiing Authorily Act 32 of 1598

(“ihe NPA Act"). The law in the demand that | suspend the Prosecuiors



irem office simply oni the basis thal they announced charges, which

they later withdraw.

Accordingly, | deny as misconcaeived each z2nd eveiy allegation made
by ihe applicanie, wihich is inconsisient with the legal and facival

position that i sei out ir this answering afiidavit.

THE RELIEF SCUGHT

7.

In this particular review the applicants seek the following:

7.1 to review and sei aside my alleged failurss io insiituie an
enquiry as against the secund o fourih respendenis and to

provisionzlly suspend them panding tha enquiry,;

7.2  to direci me (o instilute an enquiry under section 12 (8) (a) of
the MPA Act as against the second o fourih respondeanis and

to provisionally suspend them pending ihe enguiry;

7.3 2 puniiive cosis order, I thiz apnlicaiion is opposed.

The applicanis zalso seak ihst my faiurss be declarsd unlawful and

accordingly raviewed or sai aside.




APPLICATION IS ILL-CONCEIVED

I'ne applicaiion clearly misconceives ihe legal framework that governs
tiie MNalional Prosecuting Authority. I equally misundersiands the mle
and duties of ithe Fresidani ¢i the Republic in respec! of the NPA and
iis officials. In particular, the annlicant seem to labour under the
incorrect belief that mere allegations of risconduct againsi the
prosecutors constitute sufiicient grounds or jurisdictional requiremenis
to institute an enqguiry in terms of section 12 (6) of the NPA Act. This

belief is mistaken and wrong in law.

| am advieed and submii thai prime facie svidence is more than just
allegaiions that the implicaied officials are not it and propar. 1 shall

raiuini io this issue later in this affidavit.

Relevant background

—
i
-

In a lgiter dated 7 Movermmber 2016, being annexure FA1Z io the
inunding aflidavit, | advised ihe applicznis that | required mores time {o
decide whether to exercise the power vesied in me in lerms of saciion

12 of the MPA Act.

In ihat letter ! ziso requesied from the applicanis an sxiension to 21

rMovember 2016 in crder for mie {0 ba given a “nroper opnoriunity io

é|P2ge
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13.

14.

address what no doubt is a serious meiter with the effacled(sic) parties
in arnticivaiion of any aciion [l] may coniemplete, efier having
considered such in its entirety”. On 7 Noveamber 2018 the applicants
indicatad that they will be launching urgent proceedings within the nexi
day io securs the suspension of the second io fourth respondenis, and
io fiave enquiries insiituted into their filness for ofiice and that they will
taice my Jailure to comply with their deinands as a failure o take &
decision. They said these things in annexure “FA13" of the founding

affidavit.

The applicanis proceeded to launch the urgent application,
nofwitheianding the exisnsion of time | soughi. This Honcurable Couri
correclly dismissad the urgeni application for lack of urgency, because

thera were no grounds for urgency.

| addressed lefters to the second to fourlih iresnondenis on 14
rovember 20186, sffording tham an onporiunily to explain vty [ should
noi place them on suspension pending the outcome of {he encuiry inio
their fithess to hold office by 28 Movamber 2018. Copizs of these
Istiers are annexed to this affidavit as “AA1 —~ AA3”. | did sc in order io
previde the second {0 fourth respoindenis’ suificiant tiime o provide me
with ihe reasons as requesied, and as ihe demands of fair processas

raguired of me.

~ s,
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I am advised thal any sxsicise of my powers in ierms of saction 12(R)

of tha NPA Aci, consiities adminisiralive aciion and the second o

-

rigit to e heard prioi {o me exercising any

s

iourth respondenis have
power in ierms of seclion 12(8) of the NPA Acl. This is a consfiiutional

right which second o fourth regpondents havs. There will be no basis

tc abrogate that righi.

I have since received the reasons from the second to fourth
respondents explaining why they should not be suspended. | attached
hereto as Annexures “AAd, AA5 and AAB” respectively, copies of

such responses.

The applicants misconsirue the relevant legislation

17.

18.

The Constitution does not confer on me an obligation to suspend or
enquira into the fitness of the second to fourth respondenis io hold
oiiice. The Consiituiion requires that national legislation be
promulgaied which riusi ensure that the prosecuting authorily

axercises its funciinn without fear or favour. I is ihe N

& #

A Act which
gives me the powers o suspeind and anquire inio the second io fourih

raspondents’ fithess {0 held ofiice.

The Conslilution and the NPA Act do not innese a duty on ina but

coiifers on e a power which | may exercise only when circumsiances
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justify the sxerciee of these powsers. Therelore, [ deny ihe allegation
that wy alleged failurs io zppeint an enquiry or io suspend the second
io fouith respondenis amounis io a failure ic fulill a consiiiuiional

obligation.

©

The =applicanis appear to conilate a constitutional power and =z
consiiiviional duty. The powers oi ihe President under section 12(5)(a)
oi the MPA Act is subject to jurisdiciional facts which must be przsent

for that power to be exercised lawfully and rationally.
Prosecuiorial Indenendence

20. The NPA is guaranteed its independsnce by iha Constifution of the
rrepublic of Souih Afvica. !n this regard, the demand that | should
provisionally suspend and subject the National Director of Public
Prosacutions should not be taken lightly. It is a demand | musi
approach with extreme cauiion and utimost circumspection. Saciion
179 of the Conslilution provides ior a single Prosecuting Authority,
which is siruciured in i@rms of national legislation. Seciion 17¢ (4)
specifically provides thai such national legislation must ensure that the
NPA exercises s funciions wiitout fear, favour or prejudice. Thei
naiional legislation is the NPA Aci, section 32 (1) (@) of which reflecis
precisely this provisicn of Seclion 179 (4} of the Consiiiviion, ensuring
thal (he NPA funciions wilh good fzailh and without fear, favour or
7leay f; t /:}‘j'
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araiugics and subject only io the Constitulion. This much has been

endorsed by our couris in 2 number of decidad cases.

It would be reckless, improper and unconsiiluiional o suspend
prosecutors simply on the greunds that they made a decision which is
later found to bz wrong. | submil that this would offend the
consiitutionally guaraniaed independence of the NPA. In this regard,

the following legal iramework is of paramount imporiance:

21.1  Under our constitutional order there are four areas to cause the
susnension of an NDPP. They are misconduct, continued ill-
hsalth, incapacity and where hefshe is no longer fit and proper

o hold that office;

21.2 The law provides for an involved process, which includes the
establishment of an independant enguiry to detearmine whether

an NDPPR is guilty of 2ny misconduct or suiiers any one of the

ircapacitics;
21.3  The law slso requires ihie concurrence of Parliament, and if no

such resclulion is passed by Pailiament recommending tha

removal of the NDPP, then the NDPP will iict be removed;

glPage
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21.6

The law alsc provides for the fimeframe (14 daye) within which
ine recommendation for the removal of the MDPFP musi be
iabled in Parliarment, afier which Pailiaineni must pas

solution within 30 days

Section 12 (€) of ihe NPA Act expressly prohibits 2 suspension
or reinovai irom afiice of an KDPP or Deputv iMational Diractor
unless and excapt in accordance with the provisions of section

12 (6). (7) and (8) of the NPA Act;

Section 12 (7) of ihe NMPA Act deals specifically with the
removal of the NDPP or a Depuly Mationzi Director if each of
the respaciive houses of Patlizamant in the saine session ask

tor suich removal on any of the grounds staied in the NPA Act;

Section 12 (8) deals with the removal of an NDPP or a Deputy
rational Diractor at his or her request on account of his or her
coniinued ill-health or for any other r2ason which e President

deems sufiicient.

THE COMPLAINTS AND THE: PROCESS

22.  Afier recgiving complainis from the applicani on 1 November 2017, |
inifiated he process as laid down in terms of ssciion 12 (B)(g) of the
&



NPA Acl. Belorz | indliaied the process, | ad
omplainanis seeking mere time, tul such a reouest was declinad.
Thae nature of the complainis against the implicaied ofiicials may be

summarnisad as follows:

221 In respeci of Mr Abrahems (“Abrahams”) the complainants
alleged that he misconducted himself in the preferring and
withdrawal of charges against Wr Pravin Gordhan, ir
Visvanathan “Ivan” Pillay and Mr Goerge “Oupa” Magashula. In
this regard, the complainants contend that such actions
showed that Abrahams lacks the requisite integritv and
conscientiousness. They also allege ihat Abrahame brought the

adrministration of jusiica inio disrepuie;

22.2 In resnect of Prztorius and Mzinyathi the complainants zllege
that they pursued itha prosecution of Gordhan, Pillay and
Magasnula for ulieiior purposes or in & recklzss manner and
witiioui proper investigziions or any regard to ihe evidence and
proper legal enalysis.
23. Section 14{3) of the MPA Acl provides ihal the process io follow when

removing a dirsctor is, inter alia, ir: ferme of section 12(6) of the NPA
Act. | am not calied upon to deiermine whether the implicated cfficials

i

arz “it and proper". That is the function of the enquiry established ic

W0[Page
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eniGuire inlo tha misconduci or fitness o hold office by an NDPF cr a

Deputy Mational Direcior.

On 14 Movember 2016 | required of the second o fourih resoondents
o provids a2 with reasons as to why | should nct suspend them in
terms of section 12(6)(a), logsthar with section 14(3), of tha MPA Act. |
have siiice racsived represeniaiions irom the implicated officizls. It is
noi necessaiy to repeat all the details of the represeniations since they
are part of the record. | have carefully considered their

representations. They may be summarised as follows:

241 In his rapresentations, a copy of which is atiached as
Annsxures “AA4”, Abrahams sels oui in detail the process
iollowed in the decision to withdraw the charges. In this regard,
he submits that he called for representations and received
ihrem from Pillay and Magashula. e also corsidered a SARS
infernal advisory memorandurn prepared by dr Symington. He
also requesied furiher investigations in order fo verily the

represeniations and then dscided to wilhdraw the charges

thereafier;
242 Ini this reg Abrahams was exercising the power he has in

terme of section 22 {2) of ihe NPA Act, which authorises the

NDPP Io review a decision lo prosscuis or not to ¢ nrogacuie,

11|
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24.5

2486

afler consulling the relevant Direclor and having heard

2Presemaldons,

Although at the press conference of 11 October 2018
Abrahams had indesd defended the decision to prosscuis,
which decision was made by Mzinyathi and Pretorius, he was
not precluded from veviewing the decision as authorised by

seciion 22 (2) of the NPA Act;

Ali the implicated officials provided me with the explanation and

legal framework which empowers them to insiiiute prosecutions
and subsecuenily review tha decision if there are sufficient

grouris io do s9;

In his representations, a copy of which is attached hereto as
Annexure “AAS", Pretorius explains in detaii thal the public
inierest faclor was considerad bafore the dacision o prosscute
was iaken. He also siaies thal the dacision was commuriicated
o ihe senior inznagemeanti of the NPA and that Abrahams had

fully supported theair decision;

it is not clear what the legal basis is for the complainanis

conteniion or insinuation ihat Gordnhan should have een given

special treaimsnt. Ag far as | undersiand the Consiituiion and
12| Pege
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249

the NPA Act do not permil for any snecial treatment in the

execution or prosecuiorial fTunclions;

Both: Prefoiius and Mzinyaihi have siated that the Symington
rnemorandunt was not bafore them al the lime when thev made
the decision o prosecuie. K is ihis menorandum thai shows
thai inieni io commit & crime canrol he esiablished sgainst the
accused. The complainanic do not provida any furiher facts to
substantiate their allegations against Abrahams, Pretorius and

Mzinyathi.

Having iaken isgal advice from Senioir Counsei, | zlso came (o
the decigion that ihe complainants had nol fuimished mes with
any facts pointing iowards prima facie evidence to jusiiiv the
establishment of an eaquiry or a provisional suspension in

terms of seciion 12 (6) of the NPA Act;

| am advisad and subrnit thai it would be unlawiul and improper

to establieh such an enquiry without a proper basis.

Accordingly, there Is no basis for the relief soughi hy the
applicanis in this application and i should be dismissad for thie

reaszon alone.

13§



| advised the appiicants as caily as 7 Novembar 2016 {hat | aim in tha

precess of making a desision and therefore | have not failed i fake

*

decision. And as soon as [ made my decision, [ addressed z lelieron 3

Mviarch 2017 lo ihe applicanis advising tham of my decisic

51 ]
=3
o
=l
=
(6]

reasons iheraofl

I aver that | was entiiled and in fact required a reasonable opporiunity
to peiiorm my constiiulional mandate in a piopzer way sc thai | may
exercise my discretion personally, in good faith and without
misconstruing my power. This application at its heart seeks to
undermine the process required for a raiional decision-makign
process. The facts show thal | teak the decicion after considaiing ali

the reievani faciors, representations and obizining legsl opinion.

THE APPLICATION OFFENDS THE SEPARATION OF POWERS

27 I further siaie that the reliel sought impermissibly hreaches the
separation of powers princinle. | eay so foi the following reasons:

221 | am advised and submit thai iha consiilttional powsr fo

suspend an MOPP is & power in lanms of seciion 84(2)(e) of the

Constitiziion read with section 12(6) of ihe NPA Acl. Thie power

can only be exercised by the President. i ig therefcre an

axescuiive corgtituiional power, To ask of couris that they must

%_\{Zu ) 14|Page
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28.3.

28.4.

subsiifute my decision and io make thal decision themsealvss,
would amount to a breach of the iule of law, namely, separziion

of powers;

I am also advised that it cannol bshove a noni-governmenial
organicalion or a member ¢f the public, to dermand thai [ must
exarcise @ constitutional axecutive power. Any Prasident who
“misgoverns™ will in a democratic siaie be “punished” by ihe
electorate. It is a very perilous route to permit a culture where
members of the public or entities such as the applicants are
allowed fo govern through the courts. This is what the
applicanis are seeking io do. The applicanis are inviling the

Court fo run the country through the couiis;

This application seeks to bypass my execuiive power as
contained in section 12 of the NPA Act, hy reauiring of this
Honcurable Couri, fo suspend the sescond to  fourth
responidents and io comps! me o instifute an enauiry. The
applicanie do noi allage thal seclicn 12(6) of tha NIPA Aci is
unconstiiuiional or that seciion 12(8) of the MPA Act has not

vaen compliad wiih;

It ie trile that the principle of separaiion of powers, on the one

hiand, recognisas the funclional indepandence of branches of



gevernment. On the oiher hand, the principle of checks and
balances focuses oni the desirabilily of ensuiing that ihe
consiituiional order, as a fviality, prevenis the branches of
governmant from usurping power fromi one ancther. In this
3oneg, il aniicipaies the necessany or unavoidable inirusion of

ona biranch on lhe {errain cf anothear;

APPLICATION SEEKS TO FETTER PRESIDENTIAL DISCRETION

29.

A

The application seeks to unlawfully fetter my discretionary power. This

is so for the Tollowing reasons:

The applicants confend in paragraph 139 of the founding
aifidavit that “[EJach and evaiy siep in the process must be
rationally related to the outcome. A failure fo take into account
relevant material or properly {0 apply one’s mind to the facts
and law rendars ithe decision reviewabla.” Yet the aoplicante
seek that | do precisely the cpposiie, and (o meke a dacision
withoui faking inlc account relevani maierizl or to properly

apply my mind io the facis and the law,

The law requires in the exercisz of a discretion ihai the
decigion maker must be indepandently satisfied and musi

congider sach case individually and to jusiify every decision, as

16| Puge
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28.3.

the law requires nothing less. [ am therefore bound by law, o

exeicise my discielionaiy power, in & rational manner

Thie application seeks to dsmand of me fo exercise my
discrelion in a manner which is noi rational bui in sccordance
with what the apnlicanis wani without allowing me to consider
all the relevant facts and ihe law before | make a decision
which | must be able to jusiiiy. This Honourable Couri should
not be seen to condone that kind of conduct of the applicants.
In fact, this Honourable Court should show its displeasure with
the conduct of the applicants and to dismiss the application

with cosis.

NO BASIS FOR A SUBSTITUTION

3C.

The applicants seek o have this Honourabie Court substituie my

dacision in terms of section 2 .of the MPA Act with that of the Couit.

This approach is incorract for ths following reascns:

The applicanis comtend that this Honoursble Court should
substitute my powar on the grounds thai the Couitis in s good
& posiiion as ihe original decision makesr o make the decision:
and thai ihe decicion iz a foragone conclusion and that these

two factors must be considered cumulaiivelv. “What {his

17|Pzge
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30.2.

w

:m

argument misconceives is the difference behween an
adminisirative decision and an execuiive decision. Couris do
subsiituis adminigirative Gdecisions in excepiional
circumeiances hut can never subsiliiuls execulive decisions
without oiiending tha rule of lzw namely separation of sowers. |
ain advised that the only thing a couri can do is io sei aside an
gxecutive decision if such a dacision is inconsicient with the
Consiitution and the law but never replaca that decision with its

own,

The applicants contend that the Couri is in s good a position
as me o make a decigion fo insiiiuie disciplinary proceadings
and to suspend the sscond io Tfourth respondenis a3 {hiese
decisions are largely of a legal nalure. This is incorrect. The
decicion to provisionally suspend or {o instiiute an enquiry is
hased on the facts of the case and the circumstances
surrouniding it. It is thereforz a faciual enquiiy and noti a legal
enquiry. Moreover, couris do noi insiiivte disciplinary
proceedings. They only decide dispuies thai can be resolvad

by the application of law;

r-urtherr the NPA Act has elaborate procass foir the reimoval or
suspension of an NDPP. Thie again, ie io sscure the

independeance o the fiith respondent;



it is untrue that the dacision o suspend or fo hold an enquiry is
a foregone coiiclusion as aileged by tha applicanis. | am

advisad that further argument will be advanced in this regard.

SECTION 12(8) REQUIREMENTS

3t As | have indicated earlier, section 12(6) of the KPA Aci, requires

certain jurisdictional facts to be present in order to suspand an NDERF.

These are that:

31.1.

w
2%

the first ground to suspend/remove an NDPP is the grocund of
misconduct. The applicanis do not sesk tc make that case that
the second io fourth respondenis ars guilty of 2ny misconduct.
In any event, if euch a case could be made, it would noi bz in
the province of the Court to decide that matter. Such a decision
lies with an enciuiry established in terms of saction 12(8) of the

® S A
i"ll Pi'“\ #MClL.

the second ground for suspending cr removing an NDPP is on
accouni of continued ill-health. The gpplicanis do ot assert
this ae the basis for zny possible suspansion or removal froim
offica of the second to fourth respondents. For thai reason |

maike no iuriner submissions in this regard.




31.3. the third ground for suspending or removing an NIPP is on
account of ncapacily io carry out his or her dulies ¢f ofiicz
sfficiantly. This is not a case ihe applicanis sesk io rely on. Cn
ihe centrary, the applicanis seem to guastion the soundness of
the decision made by the third and fourih respondents and
criticize the second respondant for doing so, without evaluating

ihe correctness of the decision, in a press conferarnice.

314. the fourth and last ground on which an NDPP can be
suspended or removed from office is that he or she is no longer
a fit and proper person to hold the office concerned. “Fit and
proper’, | am advissd, have iwo elemenis to ii. The one relales
to formal quaiification and the other fo integrity. The applicanis
are not questioning the formal gualifications of ihe second to
fourth resnoncdents the only thing they seek to impugn is the
integrity of the second tc fourth respondents. Again, ihis is a
(uesiion of fact which requires investigaticn and not miere

conclusion such as is asseried by the applicanis.

32. It is thersiore imporiani fo ihen examine the bases which the
applicants offer in impugning the iniegrily of the second io fourih
respondenis. | do so pursly o show ihat the applicanis have not
provided tha factual predicaie for the conclusions they sssk. The

represeniations of the second o Tourth respondents reveal a different

.
kf\z" 20|Page



piciure, as opposad o the zllegations made by the apolicants. In s

e

322,

i, the following points are relevant:

ragaid

In respect of ihe third and fourih raspondents their iniegriiy is
quasiioned mersly on the basis thai the decizion to charge
wviinister Gordhan is manifesily wreng and without substance.
Thie can never ground a basis under saciion 12(6) of the NPA
Aci ior their suspension or removal irorm office. It is natural io
expect that one or other decisions made by office bearers may
prove to be wrong, even, spectacularly wrong, that in and of
itself can never be a ground to quastion the second to fourth
respondents’ integrity as a basis for ther being “fit and propar’,

withoui ioie.

Then in respect of the second respondent, his fitness and
propriety to hold office is questioned on the basis of him having
‘ected grossly negligently and recklessly’, “breath-taking
incoinpetence” and “viteiior motive” 1 am advised that any
negligence or recklessness gven, if esiablished, does not point
io lack of inlegiiiy.

7o the exient thai the applicants seek o impuie vlierior moiive,
one would expeci thal the applicanis would furmish facis which,

when estzhlishad, would poini o uiterior motive. This they do

C21{Page

-

g

7
[

g0



not do. At the very least this attack apoesare ic find ingpiration
roim the fact thal the sscond respondent aliended 2 meeling ai
Luthuli iHouses with, amengst olhers, myzelf. That mesiing had
niothing ic do wiih the charges thai were o bz profiered againsi

rinister Gordhan. Thai meeting corcerned the sivdent protesis

and not inaiiers relating o the said prosecutions.

32.4. Alihough ihe appiicants are obliged io inake ihair case in the
founding papers, I invite them to give concrete facts which, if
established, would point to any ulterior motive, utter
recklessness and incompetence, In the supplementary affidavit,
the =applicants sesk ic make some case frem the
reprasaniaiions o suggest that the prosecution was for an
ulierior purpose. iHowever, they fail to esiablish facis to suggest

that 1 ought to have instituted an enguiny;
g ¥

CONDONATION

[l

.

| arn advised ihat since this answeiing affidavit is laie, | musi seek

condonation for such lais filing, which [ now do for the following

b4

33.1. Thare are & number of fzciore that hava caused the iate fi ling of
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ifiidavit. As | indicaied above, | sought the
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34

applicanie’ induigence o gianl me a rsasonable exiznsion
Unioriunaiely, lhe sapplicanis declined fc granl me such

extension;

(2]
&
3

since the filing of the recerd and the emergence of the Lsgal
Opinion prepared by the same counsel that renresenied ne
when ihe matier cornmeniced, | have had to seek services of
new counsel as | was inforined that my counsel feli conflicied in

that his legal opinion had become subject of the review:

33.3. Due io the volume of the papeis to read, my new legal counsel

needed adeauais tims to peruse the papers..

33.4. The new counsel was also cn leave from 05 Decsmbear 2017

until 14 Januarv 2018.

I subimit that the has been nc prejudice io the applicants in this regard

)

ind | ask for condonation of ihe laie filing of this answering affidavit.

AD FOUNDING AFFIDAVIT

I now turn to deal with the specific allegalions confained in ihe
founding affidavit of FRANCIS ANTONIE {ogsther with the annexures

io the extent that it relates to me only. In gc¢ far as ite contenis are
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37.

38.

39.

40.

-

incongigient with the version | have dsiailed above, such allegations

must b

(n

regarded as denied

AD PARAGRAPH 1 fo 2

| adrnit the conient of thase paragraphs.

AD PARAGRAPH 2

! deny that the facts are both true and correct.

AD PARAGRAPH 4

| nota the content of this paragraph.

AD PARAGRAPHE 5to 10

I noie the allegaiions conizined in thase paragraphs. | nolice that they

co not relate to my functions, but thoss of tha HPA.

AD PARAGRAPHS 11 and 12

40.1. Having considerad the representaiions of the sscond io fouith
respondents, | deny as incorrect and unfair any suggastion ithai

they are eitiver incompeterit or nat fit o hold ofiica.



\

40.2. | also deny that in the circumsiances o which ihe applicanis
refer it can he conilendad that they did not act independenily,
are beholden io oihers or acted unconstituiicrally. The
applicanis fall io provide Tacis o suppori the coniention that the
szcond o fourth respondents ars beholden {o others. The
applicanis do not shars wilh this Honourable Court which

“others” do they allege the second to fourih regpendenis are

beholden to.

40.3. | deny as mere conjecture the allegation that the decisions
taken by the second to fourth respondents on their own
demonstrate any prima facie evidence that thay lack fitness to
nold office or that such dscisions on their own justify the

instiiution of enqguiries.

404. Save as aforesaid the allegations contained in these

paragraphs are deniad.

41. AD PARAGRAPHS 13 to 14

41.1. | deny ihai | failed io iake @ descision. It is aiso incorract and
misleading ic insinuate hat [ fziled {o act wian the applicants
launched their compigints with me. As | stated in the

introduciory paut of this afiidavit, | requested the second to

\.
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in,
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3

4.

fourih regpondent ie provide ma with reasons 28 tc why |
should not suspend them in ferime of saction 12 (6) (a) msad

with 14 (3) of the NPA Aci;

it i3 on tha sirengith of iheir represeniaiions thai | desmed il
unnacassary and unjusiified to suspend them. in order o
ensure that | act ralionally and lawiully | also iook lagal advice
on ihe issue. The contents of this advice are pait of the racord
in these proceedings. That the applicants differ with the advice
as they show in the supplementary affidavit is no reason to

contend ihai my actioris were unlawiul or irrational.

I submit thal if one has regard o the repressntations and the
speciiic answers io ih2 allegaiions made by ithe applicanis
against the second io fourth respondents, it would have been
irrational io exercise my discretion in the manner suggesied by

tha anolicanis;

1 therefore deny as incorrect the coniention thal | was
presenied with “...a weallh of piima facie evidance warraniing

enquiiies and suspencione of the nrosscutors...”

I submil that the spplicanis have nci read the represeniations

of the second to fourin respondenis with ai upen mind. K cne
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43.

A4,

coriciceis such reprasenialions, it pacemes appareni that it is

whai the applicants ara asking me o do thal would have hesn

irTation=ai:

41.8. 1deny the conclusions made by ihe applicanis in respecl of the
cecisions of the fifth responident as the applicants have nol

sought to provide a Tacival predicate for these conclusions.

41.7. Save as aforesaid the allegations contained in these

paragraphs are denied.

AlD PARAGRAPHS 15.1, 15.2, 16 and 17

42.% | deny thatl the epplicanis are eniitled o the relief sought.

42.2. | repeat what | have siated in the iniroduciory pari as well as

paragraphs 44 helow.

AD PARAGRAPH S 18 to 30

| nots the avermenis conizinad in these paragraphs.

AD PARAGRAPHS 31 io 37




[

I deny that my decisione in respect of this maiier undermine the
value of our consiifutional democracy. In fact, it is whai the
applicanis a2sk me o do ithai would have undeimined ihe
independence of the NPA and therefore uncansiituiional;

it is true that the MNPA musi act independenily and effectively.
However, from time o time the MPA will insliiuie 2nd withdraw
chargss. To suggesi that every iime the NPA wilhdraws
charges it had instituted will mean that the prosecutors are not
fit for office and must be brought before an enquiry is to
undarrine the constitutionally guaranteed indzpendence of the
NPA;

it is not clear o me how iy siaiing thai the allegaiions were
serious constitutes a prima facie evidence theat justifies an
enquiry. As | slated above | requested representations from the
second fo fourih respondsnis, and on the stiength of such
representations and the legal advice 1 ghiained | desined it
unniecsssary o instituie an enquity or to suspand the second {o

iouiih respondents;

| therafore deny that | iziled in my constiivtional duly in any way

whaisosver
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46.

t}

445, BSave as azforssaid, the allegalions coniained in thesa

paragraphs are denied.

AD PARAGRAPHS 38 to 95

Save io repzeat hat the Luthuli House meeting deall wiih the student
protesis, the resi of ihe allepaiions contained in these paragraphs do
not relate io ihe funciions of the Presidani. Without adiniiling their

correctness, | note them.

AD PARAGRAPHSE 86 10 130

48.1. | admit ihsi the applicanie addiessed the said correspondance
to me. [ deny the veiled suggesiions {hat the duty vesiad in me
in terms of section 12(6) of the NPA Act is not discretionary. In
fact, the section is in mandatory ierms and therefoie | have a
cdiscraiion basad on the facts and circurnsiances of each case
as to whelher 1o provisionzlly suspend someons nanding an
enquiry or net. Thai discrelion also exiends to whelher thai

suspansion ghould be on iull pay or on no pay.

48.2. | deny thet all the jurisdiciional iacis are baiore ma o exercise

that power in terms of seciion 12(6} of ihe NPA Acl. In faci, the

representations made o me by the second io fourth



S
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reapondenis make it clear thal suspending the second to feurth

respondenis is not justified;

s
»
w

| admit the Tacts reiating io the vrgent application, but add that
once | received and considered thse represeniations, it became
clearer to me and [ was 2lso advised ihal suspsnding ihe

second to fourth resnondenis was not justified;

46.4. Itis true that after considering the representations | came to the
conclusion that [ could not find substantiation for the claim that
the conduct oi the second io jourth respondents was aciuated

by ullerioi metivas or any other improper motive;

46.5. In my letier of 3 March 2017, atiached io the founding affidavit
as Annexure “FA20", | set out all the factors | considered when

| made iiie dscision that the was no prima facie asvidence
suggesting miscenduct on the pari of the second to fourih
respondents. | refer io the representations themsalvas, which

are part of the racord of these proceadings;

46.6. In so far as ihe applicanis ragard the decisions of the szcond to
fourih iespondenis as bad, | submit that suchh an ailegation,
even ii irue, doas nol warrant suspeinding prosscuicrs who

have a constiiutional mandaie to euxsicise iheir funcliong

30|?ag,_ -,7'

(’}



47.

48.7.

without prejudics, fear or favour. | deny thal there is any
justiicalion to conlend that the second {c fourih respondents

re not fit and picper persons o hold office. This is nofl boine

i)

i

oui by the facts as sei out in their represeniations;

Save as aforesaid, the allegations contained in thess

paragraphs are denied.

AD PARAGRAPHS 131 to 166

47 1.

47.2.

| repeat my understanding in respeci of tha relevant provisions
of the Constitution ragarding the independance i the NPA and
| deny as incoirect the allegations that i have failad ic exercice

ray constituiional power.

| repeat that | deemed it unjusiiiied to either suspend the
second to fourth respendanis or o inifizgie an enquiry in terms
of section 12 (6) of the NPPFA Act. | iherefore deny that my

decision was uniawful or falls io be sei aside for any rsason

whatsoaver,

| arn advised thai ihe applicanis have misconsiruad ihe
requirement of fii end proper’. Legal argumeni will be

advanced in this regard when the maiier is heard.




A8

47 4.

| have also siaied fhal apart fom considering ihe
represeniations macde by the second 0 fowith respondenis, |
also sought legal advice in tis regard. I is therefore incerrect
to coniend as the applicanie do, that my decision is irational. In
making my decision | considered all the reievant faciors

regarding ihe alleged conduct of ithe2 secocnd io fouriih
respondents as well as their consiitutional funciions. | deny as
simply vindiciive the suggestion that the is “inconirovertible
evidence” that the second to fourth respondents misconducted

themselves:

I repaat thai there was no justificalion for the suspension of tha
second {o fouith respondenis. | dany thai | have failed o
exeicise ray powers or that 1 have failed o proiect the integrity
and independance of the MPA. In faci, it ic the contentions of
iha apnlicanis that seek to select which individuzls ihe NPA

should accord spacial treatment.

ihe indepandance of the MPA.

Save as aioresaid the allegaiions coniained in fhese

7

paragrapns are deniad.

AD PARAGRAPHS 167 TO 178
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48.3.

48.4.

48.5.

I repest thai there ie ne basis for the Couit io substitute my
decisions ot lo inslituie enquities or disciplinary proceedings
againsl the prosecutors. This would oifend the ssparation of

BOV/ErS;

| repeat that | have not failed to properly exercise my
constitutional pcwer. That the applicants are univappy with my
decision is no reason to conclude that my decicion was

irrational or unlawful in any way;

I deny as unrneriiorious the allegation that | prejucged ihe
matier in any way. | am equally surprised thai the applicanis
now subiit that there was no reascn for me to request

repieseniaiions (para 173 of the founding afiidavit).

I considared the represeitations and came to a coiclueion thai

nothing warranied suspansions or an enquiry

| can oniy exsrcise my discretion if | independenily on all the
facls exercisz my mind and take a decision thai | can justify.

e applicants correctly staie that a person is presumad

'l

innocent until nroven guilty. | thereiore had a GLI[}' tc reqt-‘.il'e
responses from the sacond to fourth respondenis before |

make ainy adverse decisions against thein. This, the applicanis



contend, weuid be to undersiznd simple constitutional
nrinciples. It is unfaihomable that the applicanis would now

cdermana of me fo nol follow the simple coneiituiional principles;

o,
i
£

| deny thai the applicants are eniilled to the relief sought or that

| acted irrationzally and unlawifully.

48.7. Save as aforesaid, ihe allegations contained in these

paragraphs are denied.

AD SUPPLEMENTARY AFFIDAVIT

48, In eo far as the supplemeniary afiidavit makes the same allegaiions
which | have respondad above, | rep2at the averments | have made
and deny that | acted irrationally or unlawiully. | also deny each and
avery allegation contained in the supplementary affidavit, which is
incongisient with the averments | have made in my answer o ihe

founding aftidavit.

50. The supplerneniary affidavit is dedicaled o crilicising the legal advice |
obiained irorm Senior Counseal. i concludes that such lega! opinicn was
wrong. | staid by the opinion and the decision | made. | am advisad
that the faci that the applicanis do not agree with the advice | obiained

is 110 reason to suggest ihait | acled irrationally. | {ook all the
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92.

53.

precautions the maiier deserved hefore | mads my final decision. |
cansiderad ail the relevant facis beifore me and soughi legal advice on

the malier.] deny that my decision is solely based on the opinion.

AD PARAGRAPHS 1105

Save lo deny ihal the allegations are true and correct, | admit the

zllegations contained in these paragraphs.

AD PARAGRAPHS 6 to 10

52.1. Save to deny ihal the recoid “bolsiers” the applicants’ case, the

allegziions contained hersin are noted;

52.2. | deny that the representations made fo me by the second to

fourlh respondenis make ‘“remarkabls” admissions of

rmiscenduci at all;

AD PARAGRAPHS 11 to 5¢

53.1. |deny as irrelevant thai the applicanie difier with my counsel on

the conienis of his lega! cpinion;

4]
o
)

| am adviced thal it is premaivre o rely in any way on &

judgmeni which is siill tha subject of an appeal;



th
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53.5.

I cannot answer for Dr Pretorius, but | deny that the issues
raised in his represeniations waitani his suspsnsion or the

ingtitution of an enquiry into hie fithaes io hoid ofiice;

it ie not my function to deal with the issuss relating to the
avidence regarding the prosscuiions. | leave that to the second

to fourth respondents;

In so far as the averments in these paragraphs seek to support
the contention that | acted unlawfully or irrationally, | deny them

as incorieci.

AD PARAGRAPHS 511078

54.1.

| deny that the fact that the applicants differ with the legal
advice | obiained is a sufficient reason to charactzrise my
decision as irraiional. On ihe contrary, it demonstratas the
seriousness and circurnspection with which | approachad their

compigints;

The rest of ihe allegztions contained in this affidavii constiiute
legal argument, which will be dealt with when the maiter is
heard. In any aveni | deny any suggesiion that | was ill-advised.

| further deny that | arn compromised in any way whaisoevar in
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this regard. The applicanis rely on what it calls public
parcaniion io make wild allegalions againsi me. For presant
nurposas, | deny such zllegalions as both incorrect znd

irrclevant.

[

3. AD PARAGRAPHS 79 TO 885

L5

55.1. | noie thai the anplicanis sesk condonaiion for the late filing of
the supplementary affidavif. | only submit that the complex
nature of the matter as contended applies to my delay in filing
my answering afiidavit. This is comnounded by the fact that as
a resuli of the einergence ol ihe Lagal Opinion, | have had io
seek new counse! in ihe mafiter in order o avoid using the
same counsel ihai proviced me with the opinion which has

become the subject of this review;

55.2. | denhy as incorrect any suggesiion thai my decision was
irrational and that it warrants a substiiution of such a decision
with that of this Honcurable Couit. As | siated earlier, thig

would offend the separation of powers principla.

WHEREFORE, ihe firsi resnondent prays that the application be dismissad

wiih cosis.
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JACOB GEDLEYIHLEKISA ZUMA

! hereby certify that the deponent has acknowledged that he knows and

understands the co\ntents of this affidavit, which was signed and sworn to

before me at PE  jolun on this the O day of
_ F._‘f”“ RUARS] 2018, the regulations contained in Government

Motice No 3619 of 21 July 1972 and iNo 1648 of 19 August 1977 having been

coinplied with.
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14 Movember 2018

Dear Adv. Abrahams,

NOTICE OF INTENTION TO SUSPEND IN TERIMS OF SECTION 12(6)(a) OF THE
NATIONAL PROSECUTING AUTHORITY ACT, 1968 (ACT NO.32 OF 1998) |

. | have been requested by Freedom Under Law and the Helen Suzman
Foundation to provisionally suspend you pending an enquiry into your fitness to hold
office.

Frazdom Under Law and the Helen Sirrman Foundstion raized conceins wiih
the manner in which you conducted the prosecution of Minisier Pravin Cordihan, Mr
Visvanathan Pillay and iir George Magasiula. According fo them, your condiuct in
reletion ic nrosecution of the sbove mentioned pzople brought the MPA inio
disrepute, and conisequently rendered you unfi to hold ofiice as iational Director of
Public Prosecutions.

The letter from Freedom Under Law and the Helen Suzman Foundation is
atiached hereio.

Section 9 (1) of the National Prosecutiiig Authority Act, 1998 (Act No. 32 of
1898 (the Aci), provides that “Any person fo be appointed as National Director,
Depuiy Mailonal Director or Director must-

(8) possess legal qualificaiions that would entilfa hims or her io preciise in
all couris in the Republic ; snd

(b) be a it and proper person, with dus regait f0 fis or her experiance,
conscisnifotsness and infegrity, fo be entrusted with ths responsibififies of the office
concarned.”

According o section 12(6) of the Act, the Presideni mey provisionally suspend
the National Director or & Deputy National Direcior from his or her office, pending an
enquiry into his or her fithess to hold office.
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As you are aware, the National Prosecuting Authority is an important
constiiutional institution in the administration of Jusiice and maintaining nublic

confidence In the institution is of necessity.

i hereby afford you an opportunity to make written representation as to why |
should noi place you on suspension pending the outcome of the enquiry intc your
fitness fo hold office. Such representation musi reasch my oifice on or before

28 Movember 2016.

Yours smce'rely.
I ia»z

wir Jacob Ged;?/ékrsa Zuma
President of the Re lic of South Africa

Advocate Shaun Abrzhams

‘National Director of the Public Prosecutions

Private Bag 752
Praiorla
0001

cc: Minister TM Masutha: Minister of Justice and Correctional Services
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14 iovember 2016

Dear Dy Preiorius,

NOTICE OF INTENTION 70 SUSPEND IN TERMS OF SECTION 12(8}{a} OF THE
NATIONAL PROSECUTING AUTHORITY ACT, 1998 (ACT NO.32 QF 1588}

7 { have been requested by Freedom Under Law and the Helen Suzman
Foundation fo provisionally suspend you pending an enquiry into your fitness fo hold

office.

Freedom Under Law and the Helen Suzman Foundation raised concems with
the-manner-in. which.you conducted the prosecution of Minister Pravin Gordhan, Mr

Visvanathan Pillay and Mr George Magashula.” According 15 them; your conduct inv
ralation to prosecuiion of the above m_entioned people broughi the MPA into
disrapute, and consequently rendered you unfit to hold office as Director of Public.

Progacuiions.

The letier from Freedom Under Law and the Helen Suzman Foundaiion is
atiached hereto.

Section 9 (1) of the National Prosecuting Authority Act, 1998 (Act No. 32 of
1998 (the Act), provides that “Any person fo be appointed as National Director,
Depuiy National Director or Director must-

(a) possess legal gualifications that would entitie him or her to practise in
all courts in the Renubiic ; and

(b) be & fii and proper person, with due regard' fo his or her experience,
conscientiousness and intagrily, 1o he enirustad with the responsibiliifas of e office
concemed.”

Ancording to section 12(6) of the Act, the President may provisionally suspend

the Meitonal Director or a Deputy Nationaf Director from his or her office, pending an
enguiry inio his or her fitness {o hold oiiice.

The provisione of section 12(8) of the Act are mutatis mutandis appliceble to
suspension of the Director of Public Prosecutions.
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As vou are awaie,
constitutiona! institution in the administration of Justice and maintaining public

coniidenca in the institution is of necessity.

{ hereby afford you &n opportunity to make written representation as to why i
me of the enquiry into your

should not place vou on suspension pending the outco
jimess to hold oifice. Such representation must reach my office or or before

28 Novernbar 20186.

Yours sincerely,

VY,

R 4'\"::'.?'
e 53 k] 1%,
TEN,
73 1% W

. "l‘\

jir Jucob Gedlayiklsiiss Zuma
prasidant of the Repuidic of South Africa

Dr Torie Pretorius
Acting Special Director of Public Prosecutions

Private Bag X 752
Pretoria
0001

cc Minister TW Masutha: iinister of Justice and Correciional Services

ihe Nafional Prosecuting Authority is an imporiant
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14 November 2016

Dear Adv. iMzinyathi,

MOTICE OF i?‘!i’EﬁTiéN TG SUSPEMD I TERNS OF SECTION 12(6)a) OF THE
MATIGNAL PROSECUTING AUTHORITY ACT, 1398 {ACT NG.32 OF 1938)

| have been requested by Freedom Under Law and -the Helen Suzman
Foundation to provisionally suspend you pending an enquiry info your fitness to hold
office.

Ereedom Under Law and the Helen Suzman Foundation raised concerns with
the manner in which vou conducted f& ‘p“rcssecut_ion-nf-Miﬁistes-Rravin-Gordhan'_M;
\isvanathan Pillay and Mr George Magashuia. According to them, your conduct in
relation io prosecution of fhe zbove meniionad beople brought the NPA into
disrepuis, and consequently rendered you unfit to hoid office &s Director of Public

Prosecutions.

The leiiar iroin Freadom Under Law and the Helen Suzmen Foundation is
stiached hereic.
Section 9 (1) of the Mational Prosecuting Authority Act, 1998 (Act No. 32 of

1098 {the Act), provides that “Any person fo be appoinfed as Mational Director,
Daputy National Director or Direcior must-

{a) possess Iagal quelifications that would enfitle him or her fo practise in
all courts in tha Republic ; and

(b) be e fit and probsr narson, with dus regerd to his or her experience,
conscientiousnass and infegity, o be enirusted with the responsibilities of the office
concamsad.”

According to section 12(6) oi ihe Act, the President may nrovisionafly suspend
the Mational Director or & Dapuyy itetional Direcior from his or her office, pending an
enauiry into his or her fiiness to hold office.

The provisions of section 12(8) of the Act are mutatis mutandis applicable to
suspension of the Girector of Public Prosecutions.
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As you are awaie, the Mational Prosectiing Authority is an important
constitutional institution in the administration of Justice and maintaining ~ public

confidence in the institution is of necessity.

| hereby afford you an opportunity to make written represeniation as o why 1
should not piace you on suspension pending the outcome of the enquiry into your
fitnese to hold office. Such representation must ceach my office on or before

28 Movember 2016.

Youis sinceraly,

M Jacoh Getifeyiilekisa Zuma
e i

Precidsni of the Republic of South Afiica

Advocate Sibongile Mzinyathi
Director of Public Prosecutions
Gauteng North

Pretoria

6001

cc: iinisier T Niasutha: Minisier of Justice and Corractional Services

!
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Office of the State Attorney “AR5"
Preforia |

PRIVATE BAG X 81 SALU BuiLome

PRETORIA 316 THABO SEHUME STREET (ANDRIES})

00a1 CiR THABO SERUME AND FRANCIS BAARD
STREET {SCHOEMAN)

TEL:  (SWITCHBOARD): (012) 309 1500
(DIReCTLINE):  (012) 300 1563
(SECRETARY):  (012) 308 1520

Fax:  {012) 309 1649/50

0B6 507 0909
DoCEX: 298

== e S 28 NOVEMBER 2016

Eng; J MEIER My REF: 8530/2016/249

EvAIL:  eturner@lustice.gov.za YOUR REF: Letter dated 14 Nov'16
His EXCELLENCY

PRESIDENT J G ZUMA

UNION BUILDINGS

GOVERNMENT AVENUE
PRETORIA e e« e e e aea e e, .
By E-mafl:  geofrev@presidency.gov.za

Dear President

RE: REPRESENTATIONS IN RESPONSE 1O PRESIDENT'S NOTICE QF 14

NOVEMBER 2016 IN TERMS OF SECTION 12(2)(4) OF THE NATIONAL
PROSECUTING AUTHORITY ACT

1 Writer hereof is acting as attorney on behalf of Dr Pretorius in the abova matter.
2. Please find attached hereto Dr Pretorius’ reasons as to why he should not be
suspended,

3. We trust that you will find the above in order.
#
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His Excellency
Prasident J G Zurma
Union Buildings
Governmeni Ave
Pratoria

0001

28 dovember 201e

E-mail: ntoeng@presidentcy.gov.za

Dear President,

L TR

I@l..o

£

OF 1
OMAL

l

REPRESENTATIOME il RESPOR “8E TO PRESIDENT'S HOT
NOVEMBER 2016 IN IN TERMS OF SECTION 12(6)(a) OF THE MATIO
PROSECUTING AUTHORITY ACT

RE: _

Int: oductwn

Two Civil Society Organisations, Fieedom Under lLaw (FUL) and the
by way of an application and a

i
Hzlen Suzman Foundation {iHSF) have,
letter dated the 1% of November 2016, requesizd His Excallzncy the
President io provisionally suspend me and two colisagues pending an
enquiry into our fitness fo hold office.

FUL and HSF raised concerns with the manner in which myself, Acting
Special Dirécior of Public Prosecuiions and head of the Priority Crimes
Litigation Unit (PCLU), the National Direcior of Public Prosecution (MDPP),
Adv. Shaun Abrahams, and the iorth x.auleng Dirscior of Public
Prosectdion, Adv. Sibongils Mzinvathi; conducted the intenced
prosecution of wiinister Pravin Gordhan, Mr. Ivan Pillay, and Mr. George
(Cupa) Magashula. Acco-'mng to the allsgations by FUL and HSF, our

conduci in relation to the charging of the abovementioned neople brought




the National Prosecuting Authority (NPA) into disrepute, and consequenily

rendered us unfit to hold our respective posiiions.

I
The Presidency afforded us an opportunity to make written subimissions

why we should not be placed on suspension pending the outcome of ap
enquiry inte our fitnass to hold office in terms of section 12(5)(a) read wiih
section 14(3) of the National Prosecuiing Authority Act, Act 32 of 18888
("the NFA Act"), for which | am grateful.

In- compiling these _shbmi_ssions fo"the Honourable Presidenit and in an
attempt not fo unduly burden this representation | accept the following:
(I have arranged with my attorney to provide the documentation referred to

hereinafter fo the Honourable. President_in_the_event_that. it-is. not

available.)

4.1.  The Honourable President is indead in possession of and will
consider the content of the Anplication heard and dismissad by the
-Gauteng High Couit on the 24™ of November 2016. This of caursa
includes the opposing affidavits - filed by Second to Fourth
Respondents (the officials relevant to thege representations).

42.  The. Hoﬁourable President is in possession of the heads of
argument filed on bekhalf of Second to Fowsih Respandents in that

mentioned Applicaiion.

4.3.  The Honourable President ig in possession of the reprasentsiions
filed on behal of Advocate Abrahams and Advocate mizinyathl.



GiEN

o

ERAL REMARKS

it appears that the complaint by FUL and HSF and thelr request for an
enquiry and suspension are based upon & éomplete wrong understanding
of ihe legal principles, 2 failure io appreciate prosecutoriai policy and

duties and by eniarge( upon specuiation.

Their lack of objectivity and ulierior motive are clearly fllusfrated by the
abusive language and personal attacks that mar the founding affidavit in
the Apphcaﬂon referred to and the leher dated the 1° of November 2018,

Their irrational approach is apparent from the replying affidavit that they
filed in the application mentioned above:

C mieir e e mom———

‘87. The fest is nof whether the NPA offi Icers are in fact
exercising thelr powes unlawfull: Insiead, the test is whether
the public may peiceive the exercise of the iir power o be
unfawﬁll. This clearly is ihe case here - as such, in crder to
protect af jeast the perception of independence of the NFA,
an immediate suspension of the NPA officers js warranted.”

It appears from the above that their approach is that the true and/or
objective facts should be disregarded in these very rmportan* decisions, i
order an enquiry and suspend senior oificials of the MPA — Onc:e a
negative nerception is created by the media it is enough io justify the
infringement of basic fundamental rights of these officlals and hava them
suspended. The fact ihat these perceptions may have bean created hy
people ulierior political motives should, ascording io their approach not be
invesiigated — It should be disregarded.

/;‘ o
g G



10.

This approach will, with respect, lead to a siiuation that the President
hecomnee the mere rubberstamp of the media. The President is accused
of acting irrationai insofar as he indicated any need to investigate the true
iacts before he exercises his discretion in terms of the Consiitution and

relevant Legislation.

The motives of the complainarits are unclear and their attempt to infringe
on the power of the Executive is undesirable. In the above regard 1 fully
align myseif with the finding by the Gauteng High Court when striking the
application from the roll on the 24" of November 2016:

"...It was ill advised and certainly unreasonable for the applicants
[Helen Suzman Foundation and Freedom Under LawJforushand
launch this application, brushing aside the request for more time

from the presidani,”

Ths relier soughi has, ihe potaniial for this court io siray info fhe
executive terrain which could, if not properly considered, violafe the
separeiion of powers docfrine. This could have the Judiciary
straying into the ferrain of the execufive,

We should also quard, as a court against creating precedents
wihere, basédlon insufficient grounds and inadequate foundation, fo
encourage ordinary citizens ... fo use the courts as & platforn o
dictate to tha exacutive how it should do its woik.”




Approach

11.

12.

3.

14,

I respecifully submii that the suspension of senjor officials of any
governmental department and in paniicular of the NPA Is a very serious
matter. It should clearly only he considerad in exceptional circumstances
and only in the eveni thai there are at leasi clear indications, based on
objective facts, not mere speculation, of serious misconduct by the
relevant officials. The principle of & presumption of innocence should
surely also apply in these circurnstances. Only in the event that there is
evidence of a-danger of prejudice to the office of the NPA-and/or the
administration of Justice and our criminal Justice system should
suspension not be ordered will it be justifiable.

| also have to emphasise with respect that suspension is a serious
infringement of the fundamental constitutional righis of the relevani
officizis and can only he justified under very sarious circumsizices when

the facts diciate the necassily of a suspension.

[ further respacifully submit that very careful consideration is necessary In
this Instance where there are no objective facts that substantiate the
request for suspension apart from the media percention created. |t is
notable to refer to the fact thei the Full Bench of the Gauteng High Court in
striking the application with costs on the 24 of November 2016 indzed
found that thers wes no factual basis for the applicaiion anart from the
medie perception relled upon by the Applicanis.

IZ is further respectfully submiited that it should be bome in mind ihai this
rnafler aciually deals with disputes on & political level and thai this request
for our suspensici is spparently used as z method to confribete to inis

political dispute.




£33

Preliminary procedural Issue

15.

-.— m .

| was apﬁointed by the Minister of Justice as the Acting Special Director
of Public Prosecutions in ferms of section :3( .} of the iNational
Prosseuting Authority Act 32 of 1998 (NPA Aci). The provisions of section
12(8) of the NPA Aci, allowing the President to provisionally suspend the
MDPP or a Deputy Mational Direcior from his or her office pendiing an
enquity into his or her fitness, is thus not applicable -to  me.
Notwithstanding the aforementioned, | wifl address the concems regarding

my fitness to hold office.

R R

By and large the etiack on me {as well as Abrahaine and Mzinvaihi) turne
ot — and ihe crux of the matier iy — whether theie was 2 basis in law znd
faci to institute criminal proceedings against the abovementioned persons.
From the content of the mentioned letter it appears as if the complainants
actually only based their request for an enquiry and our suspension on the
prosecution against Minister Gordhan. 1 will firstly address whether thers
was sufiicient evidence to prefer chaiges against Gordhan and whether
those charges were sustainable in law. Secondly, | addreéss the specific
paragraphs of the letier addressed io the President in sequence. The

allegaiions cofitaxned in FUL and HESF's application have been addressed

in the litigafion 7apers referred io abova.

, & A4
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Handata 1o deal with the casu:

17. | manage and direct criminal prosecutions as stipulzted in the mandaie of

the Priority Crimas Litigation Unit ("PCLU"), which broadly handles matters
concerning state secuilty, international crimes, and other priority crimes.
The “other priority crimes” are “determined by the Natlonal Director”

fown emphasis].

18.  In November 205, a number of nrosecutors were transferred to the
PCLU. They handled some sensitive -matters like the Cato Mianor
(Booysen) matier, the McBride matter, and the South African Revenue
Service (SARS) Rogue Unit matter (which inciudes the Gordhan,
Maghashula and Pillay chargs). Inevitably, | had to manage and L:i_if_ect the

P

investigations that these transferred prosecutors were involved in. As
atated above, the MDPP determines “other priorily crimes” and this cass

was speciiically refeired io FCLU,

8. The PCLU wes iherefore legislatively mandated to deal with this case.

Therefore, there is noihing imegular and confounding, as claimed in
paragraph 7.8 on page 4 of the letter from FUL and HSF.

Factual basis:

20.  Eaily Sepiember 2016, | perused the SARS Roguz Unit dockei and
acguainted mysell with direct and hard evidence relating to infer afia 1) the
“bugging” of twelve uifices in the MPA Head Quarters on instruction Gr
SARS oificiale; and 2) an early retiremant irregularity. The facis of these

separals bui related issues are set out below.

. u’



21, In the {irst matter, Pillay, a former SARS official, gave instructions to "hug”
{plaint wireians) offices of the fop siructures of the NPA. Nir Pillav claimed
his Instruction came frorm eitting President of fhe Renublic at that tima, Mr.
Thabo mMbeki, with the aim to find information on the saga betwden the
Scorpions and Jackie Selebi matter. in excess of ane million Rand was
obtained from a secret fund to pay for the wiretapping devices and there is
evidence that ihe operaior involved in planting these devices could profit
from the operation. This was done under the watch of the 3itting
) Commissioner of SARS, Gordhan.

22.  The second matter dealt with Pillay's request to take early retirement at

the age of 56, citing personal reasons, but also requested to be
~reappointed -in--the-same-position-—-and- not- be--penalised—for-his—eary-- - -

retirement. Chrisna Visser, heading Executive Reinuneration, objectad to
this ae Pillay’s reasoris for refirameni were personal no business reason
existed {o approve such & reguest and no such case was anproved iy the
past. Visser was however instructed io continve with & memorandum
citing personal reasons for ietiremeni. iico -Coelzes, a senior SARS
employee In the human resources department, stated that Pillay applied
for pension as he wanted to pursue “other interests”.

23. A second revised memorandum from Mageshula, the sitting SARS
Commissioner ai the time, conteined a differerd raason for Pillay's
retirernent. The reason cited on this memorendum was o provide for
Piliay's children's education. Micc Costzee, 2 senioi offfcial in {he employ
of SARS in the Human Resources Departmani, raised furtier coneams
through &-mails, stating that if Magashufa or Gordhan (then sitting Minister
of Finance) approved such 2 raquest it would sei a bad precedent. e aiso
raised cencarne ebout the reappoinimant. He specifically indicated thai

i




25.

28.

two similar requesis were not anproved by the Wiinister of Finance.
Coetzee feared ihai the retirement {and later reinstaiement} could be
constived as SARS contribuiing towsids Pilley’s children’s education,
which wouid pui the Minister and Magashula in difiicul; nosition. Coeizee
clearly sizted thai such 2 retiiement and reinstaternant could only b2 done
i sufficient reasons 'exist and strongly advised not fo proceed, since the

stated retirament reasons were personal.

Notwithstanding Visser and Coetzea's objections, Pillay was allowed to
take an early refirement, accassed his pension funds’ early,” paid no
penaity for that, and was reappointed In exactly the same position.
Whereas Gordhan only approved a three-year confract, Pilay was

.ap.p.QiuLe_d.iQLﬁ,y_ea:shiust.befcr.e_ﬁordhan_Ieﬁ_the_speciﬁc_fv‘linistly..(and.. e e

was appointed to a new norifolio), he concluded another contract with
Pillay (while his pravious confraci was still valid and exiant).

Or the 6 Sepiembar 2016 the prosecuiors in ihis maiier, Denuty Directors
Sello Maema and JJ Nilofsha, did a preseniziion {o the MPA manageinent
regarding their investigation. They presenied the hard evidence on the
wirefappiﬁg and p;oof of Pillay's involvement, as well as Pillayv’s

retirement.

From the evidence presented io management that dev, ! came io the
piima facie conclusion that 2 case could probably be made out that Pillay
and iviagashula were warned by the expeiis in ths HR deparimsii and
they had ihe requisite inient io act unlewfully, Furiliermore, Gordhen and
Pillay’s involvement in ths wirelapping maiter was suificieit io creaie 2
suspicion and prove a possible moiive to provide Plllay with an unfassul
refirement package. The investigation info fhe wiretenning is still ongoing,




but | believed, in good falih, that the prosecutors had sufficieni evidence

regarding the retirement matter.

7.

28.

Despite the evidence the prosecutors presenied, | dig guesiion Gorchan's
criminal infent. Since the Annexures annexed io of the Second Retirernant
Memorandum were :'}ét.be provided, | quastioned whether Gordhan was
not "duped” by Magdshula and Pillay. Deputy Director Sello Maema
assured me that Gordhan was the SARS Commissioner for 10 years and
that he was approached about the matter before the *final” memorandum
~---was. submitted to_him. | did_see a memorandum that was-addressed to
Gordhan before he approved the final application. 'Th-e i:rosecutor was
coniident that he cou!ﬁ prove the infent, and thus guiit, of Gordhan. | also
questioned Dapuly Diracion Jabulani Mintswa seharaizly end he sasured
me that he had the firm belleve that there was an ualawiul scheme that
could not be achieved without Gordhan's neriicipation,

It Is of material importance to emphasise thef the empowering legislation
does not piovide for a discretion io the Minister io waive the penalty
cleuse. For converience and in view of the importance of this issue |
quoie Rule 14.3.3.b of the Governmeni Employees Pension Fund

{"GZPF") Rilles:

"74.3.3 Members with 10 y2ars and more pensionabls service-




30.

31.

and Mlotswa and DPCI team consisting of infer affla a Biigadier. For

! -14 -

(b) a member who ratires on account of & reason mentionad in
rules 14.3.1 (d) or (g¢) and who has af lsest 10 yezrs
pensionable servics fo his or ner credii, shall be paid the
benefits referred to in rule (a) above: Provided ihat such
benefils shail be requced by one fhird of one ser ceni for
each comlete month between the membei’s actual dafe of

[Rule 14.4.3 amendad by GN 1078 of 8 August 2003.J"

{My emphasis}
1

Further affidavits were obtained by the Prosecutors, Advocates Maema

instance the Hawks team obiained & statement from Kenny Govendzr, the
Director Gengzral of the Pepartraent of Public Service snd .-'%dmini.ftrss%icn.
who provided doiails about en‘;é)icya‘ner:t infiizsiad severenca packages.
Similarly the statement of Gerdes Van den Heevei from SARS was
obtained: Her situation was comparable to lvan Pillay's situation. She went
on pension when she reached the age of 58 but, unlike Pillay, was made

to pay the penaity.

in the abcve regard we were also very elived to the hasic principle in our
faw that there should be equality hefore the law., The faci thai Mr
Gordhan wes a Minister in the ceniral Cabinet could net excuse him from
prosecuiion if there was a prima facie cess of unlawiul conduct sgainst
him.

To summarise this position | refer to the following:




31.1 Mr Pilay appfied for early retirement in terms of the GEPF Rulss

and Regulations. He was entitled to do so i view of the fact theaé he
reached the minimum age of 55 at the siage of his application.

31.2. The Minister indesd had the powsr and authorily fo adhere fo his

request.

31.3. The GEPF Rules, however, provide for the specific procadurs and

more importantly to a specific penalfy that ANY PERSON will have
to bear in circumstances of an early retirement.

31.4. There is no suggestion of any discretion that the Minister or for that

matter any person andfor eniity has to exclude the penalty

prescribedinthe Rules. . ...

31.5. Minister Gordhan adhsred fo ihe request of Mr Pillay for early

retirement.

1.8. The Minisier further instrucied that Mr Pilley should noi ba

penalised as prescribed in the GEPF Rules for early retirement bul
that SARS should accept liability for the penalty referred to above.
The Minisler had no discretion or power to do so.

31.7. A matter that even concemed us more was the fact ihat Wir Pillay

was directly after his eariv retirement reappoinied. in the vary sains
post thai he previously held in SARS with the same beneliis. It
could thercfore never be argued that this wes a bona fide eary

refirement. 1

31.8. The reasons nrovided by Mr Pillay for the above early refirement

and te be funded by SARS {0 provide for the penally prescribed by

(j\\
Y,
A
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the Rules of the GEPF in excess of an amouni of R1,1 milion wara
peisonhal reas'ons. The objective facis are that Mr Pillay was
allowed to take eary retirement with full benafits including a huge
initial payment and thereafier monthly payments and he was thien
irnmediately appointad in the same post with the same
remunarailon. Al this was funded by the South African taxpayars
for no legitimate reason and contrary {o the express Rules of the

GEPF.

31.9. Even if it was true that this unlawful procadure had been

implemented in the past, we held the view that such unlawful
conduct could not have the effect to render the conduct lawful. In

any event we could not obfain any objective evidence of any

previous procedure of this nature based on similar facts. This was
despite the fdct that wa endeavoured 1o obisin information in this

regard.

Once safisfied that a prima facie case existed | requested Dr Susan
Bukau, a senior advocate in my office, to do research on “public inferest”. |
made such a nofe on the memorandum. | myself considered the
authorities and she provided me with her research. | considered this factor
ancl took i info account Once we were satisfied we consulied anc
arovided tiie NDPP with our views. As mentiohed we also raised this
issue with the iop mznagement of the MPA and ihey sharad our view that
the princinle of equality before the law shoulé be adheied to despiie
possible negative resulis iial may follow. At that siage, | wes not aware of
any financiai or iegal advice ihat was obtained by Magashula, Pillay or
Gordhan which could indicate the fack of knowledge of unlawfuinass.




33. 1 will briefly deal with specific allegations in the letter of the complainants

dated the 1%t of Movamber 2018.

33.1. Ad paragragh 10

[ deny that | proceeded with the charges with either ulterior
purposes or in a breathtakingly reckless fashion, without proper
_ : investigation and regard to the evidence. | had no influence on
= ) ) the .inves;cigaﬁon team,” when they completed this leg of the
investigation and | did not know when the presentation would be
made. | had no ulterior purposes and adjudge the matter on the
....facts.presented to me. 1 did not proceed in reckless fashion but
questioned the prosecutors.and asked for further staiements. N

{
33.2. Ad paragraph 11:

! did not fail my fundamental constitutional and statutory duty to
ensure the charges were properly grounded and | fook an impartial,

) independent and objective view of the facts. ! had no reason to
inteitogate or quesiion the investigative work performed by the
DPCI ai thati siage.

33.3. Ad paragraph12:

| fait to undersiand on what basis in law and fact thai what is statad
in regard to Mr Abrshains epply with equal force io me. As

b e e e e e e e i s armimn 5 im0 o
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334,

33.6.

ilustrated above there was a basis in law and if faci for the charges

to be preferréd against all thize accussd.
Ad paragranh 13:

| did not fail to take inic accouni the legal requirement of frauduient
intention and ‘i specifically quizzed the prosecutor, Advocate Szilo
Maema i regard fo the mens rea and knowledge of uniawiulness
of the accused. | ensured that | obtained memorandza that was
sent to the Minister before he approved the final memorandum and
in the light of the evidence of the rogue unit under his watch as
commissioner for 10 years | was inter alia satisfied that he had a
case to answer. | deny that | had any ulterior motive in deciding

___th-ls._maﬁel . o - S e s e vy mas e

Ad paragrash 14:

I did take the public inlerest into consideration and did not
theairically roadcast the matter to the world. Specific research was
done and authority was obiained by Adv Bukau. This was faken
into consideration and thers is record of this mafter.

Ad paragraph 162

I did not bungle this matter and | aitend to a number of serious
matters every day, | deny thet | misconducted mysell and that |
lack conscientiousness. | deny that | lack competence and
integrity. | continue to serve ihis ofiice fo the best of my ability,

{7
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3a.

3e.

As pisviously manidoned | am the Acting snecie! Dirscior of Fublic

k

Prosacttion and Head: Priorily Criies Lrﬂb‘- don Lnit.

I joined e Dopariment of Justica in Noverber 1676 and have baezn in the
arnploy of the #1PA sincs then. | viaal through &ll ihe renks from a lower
COurt prnsscuior {ﬁri::: court- proseeuior), ragional court prosecuior {o &

siate advocets in Figh Couri. | was involved in ceses fke tugene de
Koclk, Wouter Basson and & number of other high profile cases like S v
Trollip, High Treason case of attack on ANC eleclive conference at
Mangaung. | was an evidence leader at the Goldstone Commission where
I was involved in number of investigation like the Phola Park - and Third

Foree invesiigaﬁon:w | alco. worked at ihe Law Commission on iha
Simplification of Cilminal Frocsdure, | was & member of the DSO
(Scomions) ane founder member of ihe Prioidly Crmes Litigation Unit
(hareinafier PCLU) in 2003, As was sppainizd {o aci as Special Director
of the PCLU in Oclober 2014,

{ obtained my BA Law Degree ai the end of 1979 from University of
Preioria. | obtained my LLE at the end of 1861 from the same !Insiilution
and was admitied as advocaie of ihis court on 4 May 1982, 1 obteined a
taster of Lawe af the University of London {(Univarsily College London) on
the 15 Novembar 1963. In Deceniver 1862 ! chiained my Doctor Legim

LLD degres in Procedure and EZvidence at the University of Fretorla and

&
;

recantly in April 2014 1 oblzined another Magister Legum LK gegree

in Intomadional Law with Distinctien.:




d

37.

38.

A7 -

| therefore prasently have served in the Department of Justice for a period
of more ihan 40 years. Apart from the fact that my promotion fo my
present senior posfion will ilustrate that I duly adhered -to all my
obligations through iny long career | can confirm that | have never Leen
the subject to any d isciplinary Investigation and/or hearing sgainst re.

always adhered to the principles that my office stands for in the highest
regard and never fafled fo take any step in order to advance these

principles and obligations.

Any suggestion ihat ' acted with an uiterior mofive andfor failed to comply
with my fundamental constitutional and statutory duties is clearly without

any merit and/or without any factual basis.

Consensvengses of suspension:

40,

Although | do noi suggest that any persoii Is absolutely indispansable |
wizh to informs ihe Honcurable President that | am presently managing 2
nember of extremely sensitive maiters in my capacity as the Aciing
Special Director of Public Prosecutions: PCLU.

| do not wish to disclose full deteil of all these cases ai this stege but | am
more than willing {o provide such detail in the event that ihe Honourable
Presicent wishes io consider same. | msy meniion that these cases
include ihe investigations inio alleged acts of ierorism by both
nzrpetrators on the iight wing of our political system as well as by fuslim
fundameniaiisis. This includes alleged involvemant of the so-called I1SIS
terrorist organisefion. It further includes the criminal Invesiigation inio

Pl
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alleged criminal conduct by members of SAPS in the sc-called idarikana

tragedy as well as the Grabber matter and of Poce.

| respecifully submit ihat most of the matiers that | am dealing with at this

41.
stage are matters of National and also International imporiance and that
my suspansion will have & serious detrimental effeci on the office of the
pational Prosecuiing Autharity as well as in the effective prosecution of
criminal matiers.
Conclysions
42. | respectfully submif that there is no need fo hold an enquiry in to my
fitness io hoId offices and similarly no need to suspend me in the
meantime. T T T e e e e T e
43. | can inform the Honourable President that | intend fo pursue ny uificial
/ duties as ahways with integrity and withoui fear, favour or prejucics.
H .
é Y
,.\‘,\z s Ol : 5
¥ ﬁ;?’s’e@m’iu&

Acting Special Diractor and Head: PCLU
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National Prosecutions Service
Direcior of Public Prosecutions
Geiurteng Division, Pretoria

MUTO{EJ.FQMM:LW"
SoLth Vifires

BHQUR
EMAIL: &n’lgi

28 Movemiber 2016

His Excellency
Presideni JG Zuma
Uniory Buildings
Government Avenue
Pretoria

0601

E-mail: n toeng@nresndency gov.za

Dear F’residf-ﬂri'i

RE: REFHESENTAT:CM'-; IN_ RESPONSE TO FRESIDENT'S NOTICE

MAT!OMAL PRGSECUTING AUTHORITY ACT

1. 1 refer ic the letter dated 28 Movember 2016 addressed to vou by
Adv Abrahams (iie (NDPPP) in connection with the abcve-meniioned
matier in which he is making represantations on behalf of himself,
Di Pretorius 8C (Pretorivs) 2nd ravself. | have read the latier and |
associate myself with the contenis thereof. The letter is aiizached

hereto for ease of reference.

Z, You mey have been informed that in ithe [igation in the matier
betwaan Helen Suzman Foundation ang ;i\namer' ~varsus the
Presideni of the Rerublic of South Africe_and Others, case no
87€43/16, (Cauvieng Division, Prstoiia), | was reprﬁs\."uec; by a

| separ‘ate team of legal Counsel.
f (; / %

S

Qrg/‘ ¥

Justice in our society, so that people can live in freedom and security
Jdguvaihi Reprecentations: The Presidzncy- Pane ikt
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3. Pari of the reason for thal is that there are fasts thai are relevant to
the NDPP, and which do not necessarily also refer to either me or
‘o Prelorius. Some facts do not affect me ai all, and | think, also on
advice, thai, in consideiing our representations, it ie important for
vou {0 know those facts. Other than thai, | remain in sirong
agreamant with the NDPP ihat Complainants have no case
whaisoavar against any of the THREE of us, on both the facts and
the law, for the reiiel they have asked {rom ihe Courls, and from the

Presidant.

4. Firsily, | agree with the NDPP thai the decision to prefer charges
against ihe Messrs Gordhzan, Pillay and Magashula was taken by
Pretorius, in consuitation with me, and after we had fully briefed the
NDPP, who agreed with us.

5. Secondly, at the time we fook the decision, we were not aware _gf o

D Uy S U

the existence of the so-called Symington Memorandum. | enly saw
the Symington diemerandum as part of fhe bundle of court papers
in ine litigation mantdoned in paragiaph 2 above,

8. Thindly, | was not consulted by the MDPP subsequeitt to his recsipt
oi the Symington Memorandum as part of his review of the decision
to prefer charges against iviessre Gordhan, Pillay and Magashula.

7. Fourthly, | never saw the representations made to the NDPP, sither
by Plilay or by Magashula.

8. Fifthly, i only got io know laier about the decision that the charges
against Messis Gordhan, Pillay and Magashula were io be
withdrawn in light of repiesenieations made to the NDPF by Pillay
and WMagashula, wiich decision was announced Tin the Press
Coriererice of 31 Oclobar 2016.

8. Shdnly, | am not curenily, nor have | bean, involved in any

Rty

~-irvestigatiens-of the-so-called-SARS-Regus-Uait.

Guided by the Counstltution, we in the National Prosecuting Authority
ensure fustice for the victims of crime by prosecuting without fear
favour or prejudice and by working with our partners and tie public te

sclve and prevent erime AL
A 25y 2 3 T e
£ hizinyadii Represerstotions: The Presidaney- \_j "Ti / Pine 2o



-~

v ngengp

b * e

S S

bt s gt e BT

10 1 trust that this will pui you Mr President in a position to have sight
of all nuances in the decision making process, by whom, and what
path was fbllowed by whom of the three of us whom the
Cormplsinanis wani {o compal vou o suspend us and <cail an inquiry

intc our fiiness ib hold oifice.

11.1 have staied the game ihinge, more or less in my Answering
Affidavii, as vou will see when vou raad i, as it formis part of the

bundle of papers which wili accompany our reprasentations.

2.1 have siated in my Answerihg Affidavit why the Complainants have
rnot made out 2 case for you o institute -either an inquiiy or fo
suspend any of us. | remain unshakably convinced that they have’
made out NO CASE against any of us, singly or co'llectively, but
since | also have to speak for myself, 1 thought you need fo know

..all.the facts, in.all their nuances. - — e e 1

13.in conclusion, | accordingly also humbly align myself with the views
of the MDPP and Pretoiius that the Compleinanis’ request that you
take sleps against us in toims of Section 12(8) of the NPA Act

should ba refusad.

Yours faithiully

[t 4 ]
ADV SIBONGILEMZINYATHI
DIRECTORZDF PUBLIC PROSECUTIONS
NORTH GAUTENG DIVISION , .
DATE: J) g NN T AEC 25/

Guided by the Constitution, we in the National Presecuting Authority
ensure justice for the victims of crime by prosecuting without fear
favour or prejudice and by warking with our partners and the public to
solve and prevent ctlme

3 Mzinyathi Representations: The Presideicy- Page 3
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